ATTACHMENT A

DISTRICT PROSECUTOR’S OFFICE

GUIDANCE ON SUPPLEMENTAL ENVIRONMENTAL PROJECTS

General Requirements
SEPs included in settlement agreements with major sources will generally conform to CalEPA’s recommended criteria and not exceed 50% of the total penalty whenever feasible.  SEPs included in settlement agreements addressing public nuisance or fugitive dust violations may extend to 90% of the penalty, provided the agreement also contains provisions to prevent future violations and for on-going compliance monitoring by the source.

SEPs included in settlement agreements with minor sources should conform as closely as possible to CalEPA’s recommended criteria and not exceed 75% of the penalty.  When the settlement agreement addresses public nuisance or fugitive dust violations, the same guidance provided for major sources applies.

The following types of projects are appropriate as SEPs:

· Environmental Compliance Promotion as well as public outreach, including training, technical support, publication media designed to achieve and maintain compliance with statutory and regulatory requirements or awareness regarding air quality issues, public health impacts and suggested clean air solutions.

· Enforcement Projects, including contributing to environmental enforcement, investigations, research projects and training programs.

· Emergency Planning and Preparedness, including providing assistance with computer software, equipment or training necessary to respond to emergency situations such as earthquakes, fires and chemical spills.
· Pollution Prevention or Reduction, including reducing the generation of air contaminants through the installation of control equipment; use of “super-compliant” products; purchase and use of clean fuel vehicles; equipment modification;, and improvements in housekeeping and maintenance.

· Environmental Restoration and Protection, including restoring natural environments and facilities in ways that will benefit air quality.
· Public Health Projects, including collecting and analyzing epidemiological data, and providing medical examinations and treatment for adverse health effects attributed to air pollution.
100% SEP Settlements
Settlement agreements wherein the SEP constitutes 100% of the penalty may be appropriate when settling violations with federal, state or local governmental agencies; non-profit institutions such as community hospitals, charitable organizations and schools; or small businesses where a cash penalty would cause undue financial hardship.

Special Projects

SEPs designed to promote environmental compliance meet CalEPA’s recommended criteria where the primary impact of the project is focused on the same regulatory program requirements that were violated and where there is reason to believe that compliance in the sector would be significantly advanced by the proposed project.  However, these types of SEPs may also be appropriate where the proposed project has significant value in furthering public awareness of environmental issues and clean air solutions.

These types of projects may include the production and distribution of a film or public service announcement; creation and purchase of advertising on television, radio, billboards or appropriate publications; and, development of educational materials to be used in established educational institutions.
Projects to be Determined After Settlement

CalEPA’s recommended criteria discourage the use of SEPs in which the project is determined after the settlement agreement is executed.  However, there may be rare cases in which such a SEP is justified by the significance of the settlement, the technical nature of type of project under consideration, or a compelling public interest.
The time period for determining the SEP should rarely exceed one year and in no case exceed two years.  Consideration should be given, in these cases, to establishing a separate account for the deposit of funds to ensure that the SEP will be performed as anticipated.
SEP Enforcement
A dollar value must be placed on every SEP included in a settlement agreement.  The agreement must provide that if the source fails to comply with the term of the settlement agreement, it must pay a specified monetary penalty.  If the source fails to comply with the SEP or pay the monetary penalty, the District retains the right to either declare the entire agreement null and void and seek maximum civil penalties authorized by law for the underlying violations, or file a lawsuit seeking the value of the SEP based on breach of contract.
District Prosecutor approval must be obtained before including a SEP that does not meet these criteria in any settlement agreement to ensure that the settlement provides adequate deterrent value, furthers air quality goals and is in the public interest.
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