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FRIDAY, DECEMBER 5, 2008

Notice having been duly given, the meeting of the South Coast Air Quality Management District Board was held at District Headquarters, 21865 Copley Drive, Diamond Bar, California. Members present:

William A. Burke, Ed.D., Chairman (left at 11:35 a.m.)

Speaker of the Assembly Appointee
Supervisor S. Roy Wilson, Ed.D., Vice Chairman

County of Riverside
Supervisor Michael D. Antonovich 

County of Los Angeles
Councilmember Michael A. Cacciotti 
Cities of Los Angeles County – Eastern Region
Supervisor Bill Campbell (arrived at 9:20 a.m.)
County of Orange
Ms. Jane W. Carney

Senate Rules Committee Appointee
Mayor Ronald O. Loveridge 

Cities of Riverside County
Dr. Joseph K. Lyou

Governor’s Appointee
Supervisor Gary Ovitt (left at 11:50 a.m.)
County of San Bernardino
Mayor Miguel A. Pulido (arrived at 9:25 a.m.; left at approximately 11:30 am.)
Cities of Orange County
Councilwoman Tonia Reyes Uranga 
Cities of Los Angeles County – Western Region
Mayor Dennis R. Yates

Cities of San Bernardino County
Members Absent:
Councilwoman Jan Perry 

City of Los Angeles

CALL TO ORDER:  Chairman Burke called the meeting to order at 9:00 a.m.

· Pledge of Allegiance: Led by Dr. Lyou.
· Opening Comments


Ms. Carney and Dr. Lyou. Announced their and Mr. Loveridge’s attendance at a town hall meeting held recently by the AQMD in Rubidoux, concerning findings of elevated levels of hexavalent chromium found in the MATES III study; and thanked staff for the progress and effort made to address this issue.
· Recognize Employees with Twenty-Five, Thirty, Thirty-Five and Forty Years of  Service
Eudora Tharp, Assistant DEO of Administrative and Human Resources, read the names of the employees as follows:


Twenty-Five years: Bijan Ataian, Bill Behjat, Ravi Bhatia, Geri Bowen, Leticia De La O, Fred Del Rosario, Doug Gordon, Desh Jain, Ted Kowalczyk, Chris Marlia, Rod Millican, and Robert Pease.

Thirty years: Gary Bancroft, Bertha Hernandez, Yevette Juranek,                 Hanh Le, Mohsen Nazemi, Mike Rangel, Susan Snyder, Milt Stimson, and             Ranjit Vishwanath.
Thirty-Five years: Stephen Perez and Bob Stannard.
Forty years: Gary Heiss.
Chairman Burke thanked the employees, on behalf of the Board, for their dedicated service to the AQMD. 
CONSENT CALENDAR 
1.
Minutes of November 7, 2008 Board Meeting
2.
Set Public Hearings January 9, 2009 to Consider Amendments and/or Adoption 
to AQMD Rules and Regulations
(A).
Amend Rule 314 - Fees for Architectural Coatings
(B).
Adopt Proposed Rule 1143 - Reduction of VOC Emissions from Consumer 
Paint Thinners and Multi-purpose Solvents
(C).
Amend Rule 1186.1 - Less Polluting Sweepers

(D).
Adopt Proposed Rule 2702 - Greenhouse Gas Reduction Program
3.
Execute Sole Source Contract for Maintenance and Management Services of Fast
Fill CNG Fueling Station at AQMD Headquarters and Issue Purchase Orders for 
CNG Station Enhancements
4.
Execute Contract for Battery Electric Transit Bus Demonstration Project
5.
Execute Contract to Install New CNG Fueling Infrastructure and Garage 
Upgrades
6.
Approve Grants for New School Buses and Retrofits, Issue Program 
Announcement for Replacement and Retrofit of School Buses and Amend 

SOON Contract
7.
Authorize Purchase of Phone Switch Upgrades
8.
Issue RFP for Diamond Bar Headquarters Audio-Visual Upgrade

An errata sheet, containing revisions to Page 28 - Assisted Listening, and Page 35 - Lighting, of the RFP was provided to the Board Members and copies made available to the public.

9.
Issue RFP to Implement Phase II HEROS Program
10.
Approve New and Amended Contracts/Awards Under FYs 2005-06, 2006-07, 
2007-08 and 2008-09 AB 2766 Discretionary Fund Work Programs
11.
Public Affairs Report
12.
Hearing Board Report

13.
Civil Filings and Civil Penalties Report
14.
Rule and Control Measure Forecast
An errata sheet, containing revisions to Pages 4, 6, C-4, and C-7 was provided to the Board Members and copies made available to the public.

15.
Lead Agency Projects and Environmental Documents Received by AQMD
16.
Status Report on Major Projects for Information Management Scheduled to Start

During First Six Months of FY 2008-09

BOARD CALENDAR

18.
Administrative Committee

19.
Investment Oversight Committee

20. Mobile Source Committee

21.
Stationary Source Committee
22.
Technology Committee

23.
Mobile Source Air Pollution Reduction Review Committee

24.
California Air Resources Board Monthly Report

Mr. Loveridge indicated that the CARB Board would allow limited public testimony prior to approving the Scoping Plan on December 11, 2008; and there would be extended discussion by the CARB Board on the issue of land use, growth, and sustainability. He further indicated that the CARB Board is not adopting specific rules, rather general direction for Greenhouse Gas reduction; and that President-elect Obama has commented that there will be a national framework for the same. Therefore, California’s framework will need to be consistent for the national framework, and the air districts will have an important role in the administration of the Scoping Plan.

25. California Fuel Cell Partnership Steering Team Report and Activity Report



Agenda Items 6 and 9 were pulled for discussion.

ON MOTION OF MR. LOVERIDGE, SECONDED BY                 MR. YATES, AND UNANIMOUSLY CARRIED, (Absent: Campbell, Perry, and Pulido), THE BOARD APPROVED  AGENDA ITEMS 1 THROUGH 5, 7, 8, 10 THROUGH 16,     AND 18 THROUGH 25, AS RECOMMENDED, WITH                   THE FOLLOWING MODIFICATIONS TO AGENDA ITEMS 8 AND 14, AS SET FORTH IN THE ERRATA SHEETS.
Agenda Item 8 – Replace language in the RFP, Attachment A, Audio-Visual Upgrade Engineering Design Overview, as follows:

Item No. 1, Page 28 – Assisted Listening  
“1.
Provide for rental of RF Based Assisted Listening system for the hard of hearing, and language translation services.”
Item No. 1.a., Page 35 – Lighting

“a.
Modify existing Strand lighting fixtures with Kinoflo Inserts or replacements, or equivalent LED lighting.”

Agenda Item 14 – Add the following language to the Rule and Control Measure Forecast:
Pages 4 and C-4
“Regulation V – Procedure Before the Hearing Board
The proposed amendments are to improve procedures before the Hearing Board.”
Pages 6 and C-7
“Rule 1415 – Reduction of Refrigerant Emissions from Stationary Refrigeration and Air Conditioning Systems 
The proposed amendments, if necessary, are to align the rule requirements with the proposed CARB regulation for refrigerants under AB 32.”
“Rule 2000 – General
The proposed amendments are to update the definition of electric utility and others, as appropriate.”
“Rule 2005 – New Source Review for RECLAIM
The proposed amendments are to address concerns raised regarding RTC holding requirements for new and modified sources.”
17.
Items Deferred from Consent Calendar
6.
Approve Grants for New School Buses and Retrofits, Issue Program 
Announcement for Replacement and Retrofit of School Buses and 
Amend SOON Contract

Mr. Fred Minassian, Technology Implementation Manager, and             Mr. Henry Hogo, Asst. DEO of Mobile Sources Division, provided the following clarifications to questions and concerns raised by Ms. Carney.


The guidelines adopted by the CARB Board allow construction equipment rebuilt within the past three years to be 100 percent funded under the SOON provision. The principle behind funding 100 percent is that the rebuilt equipment can operate an additional 15 to 20 years longer than the original engine and thereby reduce emissions.


The school bus replacement/retrofit program is a voluntary program, operators who apply for funding are cleaning up their vehicles from its older level to a newer, lower-emission standard, and the operator does incur some cost in cleaning up the vehicles.  Funds have not been over-subscribed and there are no other projects applying for these funds.
Mr. Antonovich indicated he would abstain on Agenda Item 6 due to a financial interest in Clean Energy Fuels Corporation.
MS. CARNEY MOVED THAT THE BOARD APPROVE AGENDA ITEM 6, AS RECOMMENDED BY STAFF. THE MOTION WAS SECONDED BY DR. LYOU, AND CARRIED BY THE FOLLOWING VOTE:

AYES:
Burke, Cacciotti, Carney, Loveridge, Lyou, Ovitt, Reyes Uranga, Wilson, and Yates.

NOES:
None.

ABSTAIN:
Antonovich.

ABSENT:
Campbell, Perry, and Pulido.

9.
Issue RFP to Implement Phase II HEROS Program


In response to Ms. Carney’s concern that the first phase of the HEROS (High Emitter Repair or Scrap) Program did not result in a large number of voluntary repairs or vehicle scrapping, Mr. Hogo confirmed that although over 13,000 flyers were sent out to identified high emitters, letters were sent, and follow-up phones calls made, only 350 vehicles participated in the voluntary program. As an innovative approach to bring in more participants, staff is proposing to hold an event similar to the lawnmower exchange program, whereby interested participants could have their vehicles tested and participate in the program, if determined to be high emitters.  A cost for repair and testing has to be determined, and staff will determine how much funding is necessary for marketing activities based on the proposals received.

In response to Ms. Carney’s concern about approving $1.6 million for a voluntary program, Dr. Wallerstein confirmed that the action before the Board is to release an RFP, not to fund a contract.  Staff recommends that the Board approve the release of the RFP, staff will then review any proposals, including approaches to attract more participants, to determine if any funding should be provided.

Ms. Reyes Uranga indicated that while Phase I was voluntary, it was not a voluntary self-identification program; and there were some who wanted to participate but could not because they were not identified as high emitters.  However, Phase II will allow participation without having to be identified as a higher emitter. There has been a tremendous amount of inquiries about Phase II, and she suggested that staff utilize the local newspapers as a marketing outreach tool.

In response to Mr. Cacciotti’s questions regarding the incentives and funds set aside in the program, Mr. Hogo confirmed that $4 million has been set aside for the program, potentially $500 will be offered for vehicle repairs and $1,000 for vehicle scrapping, and low-income participants may qualify for an additional $1,000 incentive. Staff                     will evaluate the incentive levels and proposals, and bring specific recommendations back to the Board at a later date.


Dr. Wallerstein confirmed that staff must make sure that the cost effectiveness of the program fits into the assumptions of the AQMP. In addition, staff will make potential bidders aware of the Board’s concerns regarding this item at the bidder’s conference.

Dr. Lyou suggested that the bidders be encouraged to compare different approaches to getting the public to participate, and noted that this is an opportunity to conduct a social experiment to determine what approach works best. He encouraged staff to advise the bidders at the conference that the Board is looking for different approaches.
ON MOTION OF MS. CARNEY, SECONDED BY          MR. CACCIOTTI, AND UNANIMOUSLY CARRIED (Absent: Campbell, Perry, and Pulido), THE BOARD APPROVED AGENDA ITEM 9, AS RECOMMENDED BY STAFF.




PUBLIC HEARINGS

26. Adopt Proposed Rules 2700 – General and 2701 – SoCal Climate Solutions Exchange


Jill Whynot, Director of Strategic Initiatives, gave the staff report.
The public hearing was opened, and the Board heard testimony from the following individuals.  Dr. Lyou proposed changes which were made available to the public and are described below in his substitute motion.
ALLAN LIND, California Council for Environmental and Economic Balance

Commended staff for working with the stakeholders, and recommended that the Board move forward with the proposal before them.  Requested that staff continue to address their three concerns: (i) commitment to avoid overlaps and duplication with the work of CARB for AB 32; (ii) how AQMD’s role in the market evolves, noting that it should closely resemble the role of the AQMD with respect to RECLAIM; and (iii) verification by staff, noting the importance of a third party verification, rather than exclusively relying on the AQMD.
MARTIN SCHLAGETER, Coalition for Clean Air


Expressed support for the Chairman’s GHG initiative, staff’s commitment to ensure that reductions are verifiable and protocols are coordinated with CARB, and for the amendments proposed by Dr. Lyou.  Requested written assurance from staff for these rules and also at the state level, that communities already overburdened with pollution do not suffer unintended consequences of increased pollution, and that benefits generated from programs are directed to these communities.

JODIE MULLER, Western States Petroleum Association (WSPA)


Expressed support for the program remaining a voluntary effort, noting that making the program mandatory would remove the incentive from the voluntary effort by penalizing those who volunteered early.  Mandatory GHG emission reductions at the local level are inconsistent with AB 32 targets.

Requested that staff continue the efforts of the working group as the exchange moves forward to identify the benefits and challenges, and suggested any potential revisions be brought back to the Board.
CYNTHIA BABICH, Del Amo Action Committee

Indicated that when issues impacting already overburdened environmental justice communities are discussed, public participation in this process is needed for those that are not able to come to the AQMD Diamond Bar headquarters.


Expressed her appreciation for Dr. Lyou’s representation on the Board, and supported the language he proposed.  She suggested that additional work be done on the details of the program, and that staff work with the affected communities.
(Mr. Campbell arrived at 9:20 a.m. and Mr. Pulido arrived at 9:25 a.m.)

ROBINA SUWOL, California Safe Schools


Requested that the Board discuss the environmental justice aspect, and how the program will be implemented to ensure that the health and welfare of communities already overburdened will be made a priority.  Indicated that these issues will continue to create financial burdens on the state and communities that have a disproportionate amount of toxins.  Supported Dr. Lyou’s proposed rule changes.
SHABAKA HERU, Society for Positive Action


Requested a guarantee that the rule provide protection and relief to environmental justice communities that are already overburdened, and stated that the rule will conflict with AB 32.

JESSE MARQUEZ, Coalition For A Safe Environment

Expressed support for the amendments proposed by Dr. Lyou, and requested: (i) credits or reductions that have been purchased be retired and not allowed to be transferred or used for any other purposes; (ii) records be maintained for a minimum of ten years; (iii) that subparagraph (c) of the rule include a list of test equipment used to measure the GHGs, and that any test equipment that is used have a 99.99 percent accuracy; (iv) a cost analysis to determine that any costs, charges, or fees are equivalent to the impact, damage and cost that is incurred by the public; (v) credits be used for a specific product or project, and not banked for future use; and (vi) use third party verification not AQMD staff to validate GHG emissions reductions.


There being no further public testimony on this item, the public hearing was closed.

Written Comments Submitted by:
Angela Johnson Meszaros, California Environmental Rights Alliance

Mike Sandler, Climate Protection Campaign


Dr. Lyou indicated that the Health and Safety Code requires the Board to make certain findings when adopting, amending or repealing rules and regulations, and a finding that indicates that AQMD’s regulations must be consistent with existing statutes and court decisions.  He further indicated that  he does not believe the rule, as proposed, is consistent with AB 32 regulations; would like to make certain that the state’s climate change efforts do not adversely impact environmental justice communities through regulations or market mechanisms; and that PR 2701 does not include language that will protect environmental justice communities.

Dr. Lyou further indicated that although he understands staff’s concern that his proposed amendments may force people to go elsewhere to obtain offsets, it is also important for environmental justice advocates and for himself  to protect the most heavily impacted communities. He also recognizes the         co-benefits from climate change and that the program is a voluntary program, and requested that the Board support his proposed amendments to PR 2701, which will ensure that the most impacted communities are protected and make the rule consistent with AB 32.

In response to questions and concerns by Board Members and public comments, Dr. Wallerstein and Ms. Whynot provided the following clarifications.

· The adopting resolution includes a provision for future protocols to ensure that environmental justice areas are not adversely affected, and would allow the Board, on a case-by-case basis, to determine whether such impacts exist.
· The GHG emission reductions are generated each year over            a specified period of time through a retrospective process.              An annual calculation is conducted at the end of the year and verified to determine how much GHG reductions occurred.

· CEQA analysis for GHG projects may indicate that a certain number of GHG emission reductions have to be created or purchased in order for a project to be approved.
· In a specific example, the Coastal Commission required a contractual obligation from the facility operator which states that if the project they funded, for any reason, does not continue to generate GHG credits to take care of their CEQA needs, the operator has the obligation to find other credits.
· Maintaining records for five years is consistent with AQMD’s Title V major sources for recordkeeping, and would enable staff to look back every five years to verify the emission reductions generated.
· CARB is proposing in its Scoping Plan the creation of a               cap-and-trade program, and within the program are proposing to allow offsets and voluntary reductions that occurred according to CARB’s accepted protocols as a means of complying with emission caps.  WSPA would like to make sure that AQMD staff works with CARB staff regarding potential use of PR 2701 reductions in their program.
· Staff is proposing, for consistency, that all the protocols be approved by not only the Governing Board, but also by the CARB Board or its Executive Officer.
· The Carl Moyer definition of an environmental justice area is, “more than 10 percent of the population in an area is below federal poverty level, and either the particulate exposure is in the top 5 percent of what is occurring in the South Coast Basin or the cancer risk is more than 1,000 in a million.”
· Penalty dollars from the BP settlement were not spent on staff positions. The community near the refinery is receiving asthma treatment care service, and $3 million a year will be used to provide health services.

Ms. Carney indicated that AQMD’s role as verifier of the credits is an important part of the rule, and essential in obtaining real additional quantifiable emission reductions.

Dr. Wallerstein recommended that the working group continue, and confirmed that one of the three meetings that will be held in the upcoming          year would take place in an environmental justice area.  Staff will continue to  have call-in participation available, and a status report will be presented to the Climate Change Committee and an annual report provided to the Governing Board.

Ms. Reyes Uranga expressed her support for holding one of the meetings in an environmental justice area, and suggested that every effort be made to allow communities to participate in AQMD meetings. She indicated that the resolution needs stronger language to assure environmental justice areas are protected from adverse impacts.

Dr. Lyou noted that he drafted his proposed amendments after the Climate Change Committee meeting was held; therefore, the Committee did not review the amendments. He indicated that he and the Executive Officer attempted to bring forth language to address concerns; and although they were able to agree conceptually, they were not able to reach an agreement regarding the proposed amended language.

Mr. Yates indicated that many of the Board Members are environmental justice advocates; however, he cannot support Dr. Lyou’s amendments based on the timeframe that the Board received the proposed amendments.


In response to Ms. Carney’s concern that the manure management protocol may not adequately address environmental justice issues with regard to prohibiting transporting at dairies, Ms. Whynot suggested that the Manure Management Project Protocol included in Table 1 of the Approved Protocols be removed from PR 2701 and referred to the Climate Change Committee.

In response to Ms. Carney’s and Chairman Burke’s concern regarding keeping the records for the entire duration of the project, Ms. Whynot suggested that the following language be added to subdivision (c)(5) of Rule 2701: “…records required by the Executive Officer, shall be maintained for at least five years after the end of the project life, and made available to the Executive Officer on request.”
MR. YATES MOVED THAT THE BOARD APPROVE STAFF’S RECOMMENDATION TO ADOPT RESOLUTION  NO. 08-30, ADOPTING RULES 2700 AND 2701 AND CERTIFYING THE NOTICE OF EXEMPTION, WITHOUT THE AMENDMENTS PROPOSED BY DR. LYOU, AND WITH THE FOLLOWING MODIFICATIONS TO THE RESOLUTION AND RULE 2701.
Modify first paragraph on Page 3 of the resolution:


“BE IT FURTHER RESOLVED, that the AQMD Board directs staff to include provisions in future protocols to ensure that environmental justice communities are not adversely affected by inclusion of the protocol into Rule 2701. Further, it is the intent of  the Board directs staff not to include protocols in Rule 2701 if there would be significant adverse impacts in environmental justice areas from implementation of projects under a protocol; and”
Modify subparagraph (c)(5) of Rule 2701:
“5)
Records required pursuant to the protocol being used, and any other records required by the Executive Officer, shall be maintained for at least five years after the end of the project life, and made available to the Executive Officer on request.”

Delete the following Protocol from Rule 2701, Table 1, Approved Protocols:
“Manure Management Project Protocol (September 2008)”


Mr. Pulido requested to amend the motion to direct staff to continue the working group of the Climate Change Committee; and to hold one of the working group’s three meetings in an environmental justice area.
THE MAKER OF THE MOTION ACCEPTED THE AMENDMENT.   MR. PULIDO SECONDED THE MOTION. 


Mr. Pulido expressed the importance of moving forward with the program on a voluntary basis; the AQMD, rather than a outside third party, serving as the verifier; the Board and Climate Change Committee continuing to define the Protocols; and having an open door policy with regard to discussions with the environmental justice community and industry.

Dr. Lyou indicated that the protocols only deal with the generation of the credits, whereas his proposed language would also deal with the use of the credits.  Ms. Reyes Uranga expressed her concern also with the use of credits.
DR. LYOU MADE A SUBSTITUTE MOTION TO APPROVE THE FOLLOWING MODIFICATIONS TO RULE 2701.
Delete from subparagraph (b)(3) of Rule 2701

“3)
There are no restrictions from the District regarding use of certified greenhouse gas emission reductions generated pursuant to this rule.”

Add the following language to Rule 2701

“(j)
Generation and Use Restrictions


1)
The generation of certified greenhouse gas emission reductions in environmental justice areas, as defined by the Carl Moyer Program, shall be prohibited unless the generation of those reductions does not increase emissions of criteria air pollutants or toxic air contaminants.
2)
The use of certified greenhouse gas emission reductions in environmental justice areas, as defined by the Carl Moyer Program, shall be prohibited unless the activity for which of those reductions are to be used does not increase emissions of criteria air pollutants or toxic air contaminants.”
THE MOTION WAS SECONDED BY MS. REYES URANGA, AND FAILED BY THE FOLLOWING VOTE:

AYES:
Lyou and Reyes Uranga.

NOES:
Antonovich, Burke, Cacciotti, Campbell, Carney, 

Loveridge, Ovitt, Pulido, Wilson, and Yates.

ABSTAIN:
None.

ABSENT:
Perry.


Mr. Cacciotti requested to amend the original motion to include the following modifications to the first paragraph on page 3 of the adopting resolution: “BE IT FURTHER RESOLVED, that the AQMD Board directs staff to include provisions in future protocols to ensure that environmental justice communities are not adversely affected by inclusion of the protocol into           Rule 2701.  Further, it is the intent and direction of the Board that staff shall not to include protocols in Rule 2701 that would result in if there would be significant adverse impacts in environmental justice areas from implementation of projects under a protocol; and”
THE MAKER AND SECONDER OF THE MOTION ACCEPTED THE AMENDMENT TO THE MOTION.

CHAIRMAN BURKE CALLED FOR A VOTE ON THE MAIN MOTION, AS AMENDED, TO: 

1) ADOPT RESOLUTION NO. 08-30, ADOPTING             RULES 2700 AND 2701 AND CERTIFYING                       THE NOTICE OF EXEMPTION, WITHOUT THE AMENDMENTS PROPOSED BY DR. LYOU, AND WITH MODIFICATIONS TO THE RESOLUTION AND               RULE 2701 AS SET FORTH BELOW; AND

2) DIRECT STAFF TO CONTINUE THE WORKING GROUP OF THE CLIMATE CHANGE COMMITTEE, AND TO HOLD ONE OF THE WORKING GROUP’S THREE MEETINGS IN AN ENVIRONMENTAL JUSTICE AREA.

Modify first paragraph on Page 3 of the resolution:

“BE IT FURTHER RESOLVED, that the AQMD Board directs staff to include provisions in future protocols to ensure that environmental justice communities are not adversely affected by inclusion of the protocol into Rule 2701.  Further, it is the intent and direction of the Board that staff shall not            to include protocols in Rule 2701 that would result in if there would be significant adverse impacts in environmental justice areas from implementation of projects under a protocol; and”
Modify subparagraph (c)(5) of Rule 2701:

“5)
Records required pursuant to the protocol being used, and any other records required by the Executive Officer, shall be maintained for at 
least five years after the end of the project life and made available to the Executive Officer on request.”

Delete the following Protocol from Rule 2701, Table 1, Approved Protocols

“Manure Management Project Protocol (September 2008)”

THE MOTION CARRIED BY THE FOLLOWING VOTE:

AYES:
Antonovich, Burke, Cacciotti, Campbell, Carney, 
Loveridge, Ovitt, Pulido, Reyes Uranga, Yates, 
and Wilson.

NOES:
Lyou.

ABSTAIN:
None.

ABSENT:
Perry.

27. Amend Rule 1469 – Hexavalent Chromium Emissions from Chrome Plating and Chromic Acid Anodizing Operations

Staff waived the oral report on Agenda Item 27. An errata sheet containing proposed additional language for Subparagraph (c)(4)(G) of the rule was provided to the Board Members and copies made available to the public.
The public hearing was opened, and the Board heard testimony from the following individual.

RITA LOOF, Rad Tech International

Expressed concern that not all of the available compliant technologies, particularly ultra violet/electron beam technology, were listed in Table 6 of the staff report, and that Comments 39 and 40 in Appendix B: Comments and Responses, are inconsistent with the staff report. 


Susan Nakamura, Planning & Rules Manager, confirmed that staff added the ultra violet/electron beam coatings to Page 2-7 of the staff report, under alternative processes.



There being no further public testimony on this item, the public hearing 
was closed.

ON MOTION OF MR. CAMPBELL, SECONDED BY                        MR. CACCIOTTI, AND UNANIMOUSLY CARRIED (Absent:  Perry), THE BOARD ADOPTED RESOLUTION NO. 08-31, AMENDING RULE 1469 AND CERTIFYING THE FINAL ENVIRONMENTAL ASSESSMENT, AS RECOMMENDED BY STAFF, WITH THE FOLLOWING MODIFICATION TO THE RULE, AS SET FORTH IN THE ERRATA SHEET.
Add the following language to the rule:
“(c)(4)(G)
Compressed air cleaning operations shall not be conducted at or adjacent to the buffing and grinding areas or the hexavalent chromium electroplating or anodizing operations.”
28. Amend Rule 222 – Filing Requirements for Specific Emission Sources Not Requiring a Written Permit Pursuant to Regulation II

Staff waived the oral report on Agenda Item 28. The public hearing was opened, and the Board heard testimony from the following individual.

RITA LOOF, Rad Tech
Expressed concern that the handling of offsets is up in the air due to the recent Natural Resources Defense Council lawsuit, and that the staff report did not include any reference for printing and laminating equipment. 
Dr. Laki Tisopulos, Asst. DEO of Planning, Rule Development & Area Sources, confirmed that the equipment that staff is proposing to be eligible under the amendment is exempt from permits and offsets requirements; therefore, there would be no impact on industry.


There being no further public testimony on this item, the public hearing 
was closed.

ON MOTION OF DR. WILSON, SECONDED BY                        MR. CAMPBELL, AND UNANIMOUSLY CARRIED (Absent: Perry), THE BOARD ADOPTED RESOLUTION NO. 08-32, AMENDING RULE 222 AND CERTIFYING THE NOTICE OF EXEMPTION, AS RECOMMENDED BY STAFF.

29. Adopt Proposed Rule 317 – Clean Air Act Non-Attainment Fees
Ms. Carney announced that she had a conflict of interest with regard to Agenda Item 29 because Creel Printing Company and Loma Linda University are sources of income and may be materially affected by this item; and she left the room. 


Larry Bowen, Planning & Rules Manager, gave the staff report.  An errata sheet containing additional resolution language directing staff to report back to the Board on several issues prior to fee invoicing was provided to the Board Members and copies made available to the public.

The public hearing was opened, and the Board heard testimony from the following individuals.

GERRY BONETTO, Printing Industries of California


Expressed concern that the AQMD is getting ahead of the U.S. EPA guidance document that would be released at the beginning of next year; and  recommended that the Board not take action on PR 317 until the guidance document is released. 
ADRIAN MARTINEZ, National Resources Defense Council (NRDC)

Expressed support for the adoption of PR 317 to meet the one-hour ozone standard, and concern that the rule was not adopted in year 2000, and that the U.S. EPA may delay releasing the guidance document. Indicated that the rule complies with the language of the Clean Air Act that the NRDC endorses, and with regard to the baseline, supports the Section 185 requirements of the Clean Air Act.  (Submitted written comments).
ALLAN LIND, California Council for Environmental and Economic Balance

Requested that the Board not take action on PR 317 until the U.S. EPA releases the guidance document, and noted that the Clean Air Act language addresses the importance of flexibility. Indicated that the rule does not adequately take into consideration the overabundance of fees that are already being collected from stationary sources, and fees collected by CARB.
ROBERT WYMAN, Regulatory Flexibility Group


Indicated that the rule does not differentiate as to how the fee would effect controlled, as opposed to uncontrolled, emissions and that Congress did not intend to tax or impose a fee on sources that have controlled units.  Requested that the Board work with the U.S. EPA and consult with Congressman Waxman, Chair of the Energy and Commerce Committee, to clarify Congress’ intent. (Submitted written comments).
CURTIS COLEMAN, Southern California Air Quality Alliance


Expressed concern with the AQMD’s unwillingness to seek clarity from Congress regarding the rule not applying to equipment that is at BARCT and BACT levels, and requested that the Board direct staff to work with industry to develop language that could be taken to Congressman Waxman. (Submitted written comments).
MARTIN SCHLAGETER, Coalition For Clean Air


Expressed support for PR 317, and noted there is no guarantee that the U.S. EPA will release a guidance document. Indicated that the fees are appropriate due to the million dollar annual cost pollution creates, and that the money will help build new technology and create programs to obtain cleaner air. (Submitted written comments).
LEE WALLACE, Southern California Gas, San Diego Gas and Electric

Requested that the Board not adopt PR 317 until after the U.S. EPA releases the guidance document, and that staff work with the U.S. EPA to develop guidelines that will provide flexibility.  Indicated that industry should not be locked into a one year formula concept that has the danger of dampening or capping growth in Southern California as it attempts to move out of the current economic crisis. (Submitted written comments).
BILL LaMARR, California Small Business Alliance


Expressed concern that PR 317 will punish small business owners who operate at BACT or BARCT, and that it is inconceivable that it was Congress’ intent to mandate small businesses to reduce emissions an additional 20 percent or pay a $9000 fee for each ton over the baseline. Indicated that PR 317 places an economic burden on small businesses struggling to keep their doors open; and urged the Board to not adopt the rule. (Submitted written comments).
(Mr. Pulido left at approximately 11:30 a.m., during public testimony)

STEVE SCHUYLER, Western States Petroleum Association (WSPA)

Indicated that the establishment of the fee structure and assuring that the fees collected are used consistent with the intent of the Clean Air Act will bring the South Coast basin into compliance with the federal ozone standard, develop technology, and allow  facilities paying these fees to invest in air pollution control projects within their fence lines and surrounding communities.  Suggested that the following language be added to the resolution language proposed in the errata sheet: “adjust fees on facilities who show an irregular emissions cycle for 2010 to reflect a historic representative level”, which does not lock into an average commitment but will show the intent to deal with irregular cycles in a manner reflective of a fair representation of implementing the fees.
GREG ADAMS, Los Angeles County Sanitation Districts

Expressed disbelief that Congress meant to penalize clean units at BARCT by causing them to reduce an additional 20 percent and pay a punitive fee, and for stationary sources to bear the fees when mobile sources contribute 80 percent of the emissions.  Requested that the Board delay adopting PR 317 until the U.S. EPA has released the guidance document, and to direct staff to work with industry on the aspects of the rule.

DR. VLAD KOGAN, Orange County Sanitation District
Requested that the Board delay the adoption of PR 317 for the reasons expressed during public testimony.

There being no further public testimony on this item, the public hearing was closed.

Written Comments Submitted by:
Brent Newell, Center on Race Poverty and the Environment

Jesse Marquez, Coalition for a Safe Environment

Ryan Wiggins, EndOil


In response to questions and concerns by Board Members and                public comments, Dr. Tisopulos and Dr. Wallerstein provided the following clarifications.

· PR 317 applies to two air basins within the AQMD’s jurisdiction, the Coachella Valley and South Coast Air Basin area.  The fee under federal law is tied to the AQMD’s attainment date, and the Coachella Valley attainment date for the one-hour ozone standard had passed; therefore, the fee must be in place.
· The language contained in the rule and errata sheet is not intended to provide an incentive for facilities to artificially inflate their emissions in the attainment year.

· Upon the release of a guidance document by the U.S. EPA, staff will bring the matter back to the Board, and the additional language in the resolution guarantees that the invoicing will not occur until 2012. 
· Staff is not aware of any language that states the AQMD must interpret the law to address the issue of the level of control of a facility. 
· The AQMD’s rule is modeled after the Sacramento APCD’s rule which is the only SIP-approved rule.  The San Joaquin Valley APCD also adopted a rule several years ago which includes an averaging provision and is yet to receive U.S. EPA approval. 
· The U.S. EPA has indicated to staff that any flexibility of clean units is unlikely to be included in their forthcoming guidance document, based on the narrowly written federal language.
· Sponsoring legislation may undercut the AQMD’s opportunities in solving the offset issue, which is the issue most paramount to the function of the local economy, relative to air quality regulations.
Mr. Yates expressed his agreement that when a manufacturing business has BACT or BARCT, and there is no other technology, they should not be penalized when they are trying to keep up with technology.
Dr. Lyou indicated that he hoped the U.S. EPA would provide flexibility if a facility has controlled their emissions, or for irregular or cyclical periods when a facility’s emissions can vary significantly.  The emissions may go higher or lower over time, and AQMD could then adjust the baseline according to the emissions data. 


Ms. Reyes Uranga expressed her concern regarding the fee implications and baseline flexibility, and noted that there are many municipalities, small businesses, and non-profit and public agencies that would be affected during this economic crisis. She suggested a portion of the fees go towards improving air quality in the surrounding communities, and that the Board may wish to consider applying the Rule only to the Salton Sea Air Basin.

Dr. Lyou expressed his concern that the AQMD could be setting up an incentive for increased emissions in 2010, and not providing protection against decreased emissions because of economic situations or installation of equipment to control emissions.

Mr. Antonovich indicated that it is possible Congress did not intend to require clean units to reduce emissions an additional 20 percent or pay a          $9000-per-ton emissions fee for each ton not reduced, and he suggested that staff seek clarification from Congressman Waxman. He expressed concern that           PR 317 does not deal with mobile sources, when mobile sources contribute 80 percent of the pollution.

MR. CAMPBELL MOVED THAT THE BOARD:

1) ADOPT RESOLUTION NO. 08-33, ADOPTING                RULE 317 AND CERTIFYING THE NOTICE OF EXEMPTION, ONLY AS IT RELATES TO THE SALTON SEA AIR BASIN;
2) DEFER ADOPTION OF THE PORTIONS OF RULE 317 THAT RELATE TO THE SOUTH COAST AIR BASIN UNTIL THE FEBRUARY 6, 2009 BOARD MEETING, AND
3) DIRECT STAFF TO REVIEW THE BASELINE AND AVERAGING ISSUE UNDER THE LIMITED GUIDELINES AVAILABLE, AS WELL AS THE ISSUE  OF THE APPLICATION OF FEES.
THE MOTION WAS SECONDED BY MR. CACCIOTTI, AND CARRIED BY THE FOLLOWING VOTE:

AYES:
Antonovich, Burke, Cacciotti, Campbell, Lyou, 
Ovitt, Reyes Uranga, and Yates.

NOES:
Wilson.

ABSTAIN:
None.

ABSENT:
Carney, Loveridge, Perry, and Pulido. 

(Chairman Burke left at 11:35 a.m.)

30.
Adopt Proposed Rule 1147 – NOx Reductions from Miscellaneous Sources

Ms. Carney announced that she had a conflict of interest with regard to Agenda Item 30 because Creel Printing Company, Maruhachi Ceramics of America, Inc. and Homtomi America Inc. are sources of income and may be materially affected by this item; and she left the room.
Staff waived the oral report on Agenda Item 30. The public hearing was opened, and the Board heard testimony from the following individual.

ANTHONY ENDRES, Energy Services Company
Expressed appreciation for staff’s work during the rulemaking of PR 1147, and for continuing to hold consultation meetings with industry to help refine the remaining issues. Indicated that the revisions made in the rule will be more cost effective for industry and doable for the AQMD to implement.


There being no further public testimony on this item, the public hearing 
was closed.

ON MOTION OF MR. YATES, SECONDED BY                        MR. CACCIOTTI, AND UNANIMOUSLY CARRIED (Absent: Burke, Carney, Loveridge, Perry, and Pulido), THE               BOARD ADOPTED RESOLUTION NO. 08-34, ADOPTING RULE 1147 AND CERTIFYING THE FINAL ENVIRONMENTAL ASSESSMENT, AS RECOMMENDED BY STAFF.

31.
Interim CEQA GHG Significance Threshold for Stationary Sources, Rules and  
Plans

Dr. Elaine Chang, DEO of Planning, Rule Development & Area Sources, gave the staff report.  An errata sheet containing additional resolution language was provided to the Board Members and copies made available to the public. Staff recommended that the Board adopt the resolution approving the interim CEQA GHG significance threshold for stationary sources, rules and plans.
(Mr. Ovitt left at 11:50 a.m. during the staff presentation)

The public hearing was opened, and the Board heard testimony from the following individuals.

LEILA BARKER, City of Los Angeles, Department of Water & Power

Expressed support for the AQMD’s leadership role in establishing significant GHG thresholds, and for allowing public participation during the rulemaking process. Urged the Board to direct staff to work with CARB to implement a tiered approach that would allow local agencies to use multiple approaches, and a regional plan to reach a level of non-significance.  
ALLAN LIND, California Council for Environmental and Economic Balance


Expressed appreciation for staff’s effort to work with the stakeholders, and noted that the tiered approach is a useful model to work with.  Suggested that staff set targets to determine when the term “INTERIM” is no longer necessary, and whether or not any further changes are necessary in AQMD’s threshold standard.  Indicated that the Tier 4 feature is appealing to its members; however, because it is incomplete, the CEQA threshold should be deferred until the          Tier 4 is clarified and reconciled before the Board takes final action on the thresholds.
RICHARD LAMBROS, Building Industry Association of Southern California

Expressed support for staff’s proposal to focus only on the projects where the AQMD is the lead agency, and for allowing CARB to develop standards for residential and commercial development.
Requested that Board allow the stakeholder group to participate in staff’s discussions regarding recommended changes or additions to the guidance report prior to bringing it back to the Board at its March 6, 2009 meeting, and that staff clarify the dates contained in Chapter 5, Page 2, of the document.
CURTIS COLEMAN, Law Offices of Curtis Coleman

Expressed support for the staff’s recommendation, noting the importance for the Board to adopt a significance thresholds for GHG, so that the CEQA documents can go forward on a timely basis.

LEE WALLACE, San Diego Gas & Electric

Expressed his appreciation to staff for addressing his concern regarding CEC’s role, and noted that staff clarified that it occurs in Tier 2 to address the Regional Plan approach.
JODIE MULLER, Western States Petroleum Association (WSPA)


Requested that the Board defer action until March 2009, in order to address WSPA’s concerns with the following issues: (i) the need for statewide guidance that will ensure permitting consistency under CEQA; (ii) the manner in which the GHG emission reductions may become required within a District-only program; (iii) the provisions for a life cycle analysis; and (iv) the deferral of key elements of the AQMD’s proposed tier approach.
CARLA WALECKA, Realtors Committee on Air Quality


Expressed support for the AQMD allowing time for CARB’s process to unfold regarding commercial and industrial thresholds, and suggested that the    AQMD consider only approving thresholds for lead agency projects that do not address residential and commercial projects.
DIANE DeFELICA, Brownstein Hyatt Farber Schreck, LLP
Expressed the following concerns with regard to the proposed threshold: (i) how long the interim will be in place; (ii) the definition of industrial as contained in the application; (iii) potential conflicts in the application with regard to the        Tier 4; and (iv) that portions of the GHG program, such as the performance standard and mitigation of the cap-and-trade program, are being presented to the Board on a separate basis. (Submitted written comments).



There being no further public testimony on this item, the public hearing 
was closed.


In response to questions and concerns by Board Members and public comments, General Counsel Kurt Wiese, Dr. Chang, and Dr. Wallerstein provided the following clarifications.
· Staff intends to hold a stakeholder meeting prior to reporting back to the Board regarding any recommended changes or additions to the AQMD’s interim threshold.
· Staff looked at approximately 1,300 facilities that currently report natural gas combustion emissions to the AQMD to determine the 10,000 metric tons of carbon dioxide per year threshold.
· An EIR is not necessary, unless a fair argument can be made and supported by substantial evidence that the emissions have crossed the significance threshold level for a particular pollutant.

· The CARB Board, if they taken any action, will only be providing suggestions to the Office of Planning and Research, who has indicated that they do not intend to issue thresholds any time soon.
· AQMD staff intends to use the guidance document that                  the Governing Board adopts, and upon receiving information from CARB, will bring forth appropriate modifications to the Board.
· In terms of the application, what is before the Board is specific to permits that the AQMD issues and for rules, regulations and plans that are brought to the Board by staff for adoption.
· The 10,000 metric ton significance threshold takes into account construction and transportation related emissions associated with a project during a temporary time period.

· Staff did not deem the 7,000 metric ton to be an appropriate policy for natural gas burning facilities in the South Coast Basin because it would capture a lot more projects without achieving much more beyond the 90 percent policy objective.

· CARB will be establishing SB 375 emissions targets for regions whose process should be concluded in September of 2009, and will put together an advisory committee. Staff believes that as local jurisdictions consider the target and their portion of the allocation, they will view at the CEQA process as a means to meet their targets.

· With regard to verifying if the proposed threshold captured             90 percent of the total emissions, staff will look at the emissions below the threshold and keep a running total and compare              it with the emissions inventory.
· Staff would forward to the CARB Board any policy or action taken by the Governing Board with regard to the proposed mitigation preference.
ON MOTION OF MR. YATES, SECONDED BY                    MR. CACCIOTTI, AND UNANIMOUSLY CARRIED (Absent: Burke, Campbell, Ovitt, Perry, and Pulido),              THE BOARD ADOPTED RESOLUTION NO. 08-35, APPROVING THE INTERIM GHG SIGNIFICANCE THRESHOLD TO BE USED BY THE AQMD FOR INDUSTRIAL SOURCE PROJECTS, RULES AND            PLANS WHEN IT IS THE LEAD AGENCY FOR PROJECTS SUBJECT TO CEQA, AS RECOMMENDED BY STAFF, WITH THE FOLLOWING MODIFICATION            TO THE RESOLUTION, AS SET FORTH IN THE ERRATA SHEET.
Replace the fourth full paragraph on Page 3 of the Resolution with the following language.


“BE IT FURTHER RESOLVED that the Governing Board hereby directs the Executive Officer to periodically report to the Climate Change Committee on the implementation of the interim GHG significance thresholds, including the use of offsite offsets                and the amount of residual GHG emissions for            projects required to have an environmental impact report, negative declaration, or mitigated negative declaration; and”
OTHER BUSINESS

32.
Amend Contract to Prepare CEQA Documents for Readoption of Rule 1315 
from Rule 1309.1 Priority Reserve Fund
ON MOTION OF MR. YATES, SECONDED BY                                MR. CACCIOTTI, AND UNANIMOUSLY CARRIED                  (Absent: Burke, Campbell, Ovitt, Perry, and Pulido),                     THE BOARD AUTHORIZED CHAIRMAN BURKE TO AMEND THE EXISTING CONTRACT WITH ICF JONES & STOKES               FOR CONSULTING SERVICES TO PREPARE CEQA DOCUMENTATION FOR THE READOPTION OF RULE 1315, IN AN ADDITIONAL AMOUNT NOT TO EXCEED $680,000 FROM THE RULE 1309.1 PRIORITY RESERVE FUND,                  AS RECOMMENDED BY STAFF.

PUBLIC COMMENT PERIOD
There was no public comment on non-agenda items.

BOARD MEMBER TRAVEL – (No Written Material)

Board member travel reports have been filed with the Clerk of the Boards, and copies are available upon request.
CLOSED SESSION

The Board recessed to closed session at 12:25 p.m., pursuant to Government Code section 54956.9(a) to confer with its counsel regarding pending litigation which has been initiated formally and to which the District is a party. The action is: NRDC,            et al. v. SCAQMD, et al., Los Angeles Superior Court Case Nos. BS105728 and BS110792.
Following closed session, General Counsel Kurt Wiese announced that a report of reportable actions taken in closed session would be filed with the Clerk of the Boards and made available to the public upon request.
ADJOURNMENT
There being no further business, General Counsel Kurt Wiese adjourned the meeting at 12:50 p.m.
The foregoing is a true statement of the proceedings held by the South Coast Air Quality Management District Board on December 5, 2008.
Respectfully Submitted,
ROSE JUAREZ

Senior Deputy Clerk
Date Minutes Approved: _________________________
_____________________________________________

     Dr. William A. Burke, Chairman

ACRONYMS
AQMP = Air Quality Management Plan 
BACT = Best Available Control Technology

BARCT = Best Available Retrofit Control Technologies

CARB = California Air Resources Board

CEQA = California Environmental Quality Act

CNG = Compressed Natural Gas

FY = Fiscal Year
MATES = Multiple Air Toxics Exposure Study

PR = Proposed Rule

RECLAIM = Regional Clean Air Incentives market
RFP = Request for Proposals
RTC = RECLAIM Trading Credit
SIP = State Implementation Plan 

U.S. EPA. = United States Environmental Protection Agency
VOC = Volatile Organic Compound
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