MEMORANDUM OF UNDERSTANDING
THIS MEMORANDUM OF UNDERSTANDING (this “MOU”), is dated for reference purposes as of July 10, 2009 between the SOUTH COAST AIR QUALITY MANAGEMENT DISTRICT (“SCAQMD”), the CITY OF LONG BEACH, CALIFORNIA, a municipal corporation, acting by and through its Board of Harbor Commissioners (“POLB”), the CITY OF LOS ANGELES, a municipal corporation, acting by and through its Board of Harbor Commissioners (“POLA”; together with POLB, each a “Port” and collectively, the “Ports”).  The aforementioned parties to this MOU shall be referred to individually herein as a “Party” and collectively herein as “Parties.”

RECITALS

A.
The Ports have each adopted a Clean Trucks Program (the “Clean Trucks Program”) to reduce heavy-duty drayage truck related air pollution in the Ports by 80% by 2012, pursuant to which, among other things, the Ports are providing certain grants and subsidies towards the lease or purchase of new Drayage Trucks to replace older Drayage Trucks serving the Ports.

B.
The Ports and the State of California, Air Resources Board (“ARB”) have entered into that certain Proposition 1B: Goods Movement Emission Reduction Program (“Proposition 1B Program”) Grant Agreement G07GMLP3, dated June 20, 2008 (the Prop 1B Grant Agreement”).  Under the Prop 1B Grant Agreement, ARB granted to the Ports, certain Proposition 1B Program grant funds (“Proposition 1B Grant Funds”) in the amount of $98,000,000, for the Ports to distribute as Local Agency to qualifying Applicants towards the purchase of Port-related Drayage trucks, pursuant to procedures described therein, which include various published ARB resolutions and the “Final Proposition 1B: Goods Movement Emission Reduction Program Guidelines for Implementation” adopted by ARB on February 28, 2008, as may be further amended (“State Guidelines”).  Due to the national economic downturn in 2008, the State of California was unable to access the bond market to generate funds for general obligation bond programs such as the Proposition 1B Program.  On December 23, 2008 ARB notified the Ports that the Proposition 1B Program and the obligation to fund under the Prop 1B Grant Agreement were suspended, and directed the Ports to cease entering into grant funding contracts, as ARB had no authority to fund them until further notice.  During the period of suspension of the Prop 1B Grant Agreement, POLB funded or committed to fund approximately $4,300,000 in subsidized leases for 71 trucks (the “71 Grant Trucks”) to applicants who originally applied to the Ports and qualified under the Prop 1B Grant Agreement.
C.
In June, 2009, ARB advised the Ports that the Proposition 1B Program would recommence, but with modifications.  The ARB advised that as a result of recent bond sales, an initial installment of $49,000,000 in Proposition 1B Program Grant Funds is available for funding Port Trucks under the Prop 1B Grant Agreement.  The balance of the Proposition 1B Grant Funds will be available based on the State of California’s future bond sales.  To increase truckers’ access to funding, ARB requested that the Ports either change the Clean Truck Fee structure to exempt from Clean Truck Fees trucks receiving Proposition 1B only funding, or to request reassignment of the administrative responsibility of the Local Agency responsibility under the Prop 1B Grant Agreement to the SCAQMD to administer the remaining Proposition 1B funds.  The Ports agreed that the Port of Long Beach shall administer the 71 Grant Trucks, and be responsible for continuing administration as Local Agency for such 71 Grant Trucks.  Consistent with the provisions of the Prop 1B Grant Agreement, the Ports requested, and ARB agreed, that SCAQMD shall replace the Ports as the Local Agency to administer the remainder Proposition 1B Program Grant Funds for additional Port-related Drayage Trucks beyond the 71 Grant Trucks.  The above modified terms will be documented in an Amendment to Grant Agreement G07GMLP3 to be signed by the Ports, ARB and SCAQMD, which may be further amended in writing from time to time between the Parties (“Amended Prop 1B Grant Agreement”).
D.
The SCAQMD will be administering two types of grants under the program: Prop.1B-only Grants, which shall contain only Prop. 1B funds, and Mixed Funding Grants, which shall include Prop. 1B Funds and funding from the Ports and/or SCAQMD.  The Parties are entering into this MOU in order to clarify the obligations of the Parties relating to the administration of Mixed Funding Grants, subject to the terms and conditions of the Amended Prop. 1B Grant Agreement. 
In consideration of the foregoing, and the mutual undertakings contained herein, the Parties hereby agree as follows:

1. DEFINED TERMS.

As used herein, the following terms have the following meanings:

“71 Grant Trucks” has the meaning set forth in Recital B hereof.
“Alternative Fuel Truck” means a Drayage Truck with a heavy duty engine operating on liquefied or compressed natural gas, that meets or exceeds 2007 model year California or federal Heavy-Duty Diesel-Fueled On-Road emissions standards.
“Amended Prop 1B Grant Agreement” has the meaning set forth in Recital C hereof.

“Clean Trucks Program” has the meaning set forth in Recital A hereto.

“CTP Trip” means a trip by a Drayage Truck carrying merchandise entering or leaving a marine terminal at the Ports.
“Drayage Truck” means any in-use On-Road Vehicle with a Gross Vehicle Weight Rating greater than 33,000 pounds operating on property owned by POLA or POLB for the purpose of loading, unloading or transporting cargo, including containerized, bulk, break-bulk and neo-bulk goods.  Drayage Trucks do not include dedicated use vehicles, authorized emergency vehicles, military tactical support vehicles, yard trucks, or other vehicles that are exempted from ARB’s Final Regulation to Control Emission from In-Use On-Road Diesel-Fueled Heavy Duty Drayage Truck Rule Section 2027 et seq.
“Grant” means a grant requested (whether or not funded) under the Proposition 1B Grant Program for funding to replace a Drayage Truck used at the Ports.
“Funding Obligations” means the obligation of a Party to fund Grants as set forth in Section 5(a) hereof.

“Mixed Funding Grant” has the meaning set forth in Section 3(d) hereof.

“MOU Guidelines” has the meaning set forth in Section 4(a) hereof.
“Prop 1B Grant Agreement” has the meaning set forth in Recital B hereof.
“Prop 1B-only Grant” has the meaning set forth in Section 3(d) hereof.

“State Guidelines” has the meaning set forth in Recital B hereof.

2. AMENDED PROPOSITION 1B GRANT AGREEMENT AND SCAQMD AS NEW PROPOSITION 1B GRANT ADMINISTRATOR.
Pursuant to and subject to the terms and conditions of the Amended Prop 1B Grant Agreement, SCAQMD is the Local Agency to administer the Proposition 1B Program.  This program shall offer two types of grants utilizing Prop. 1B funds:  Prop 1B-only Grants and Mixed Funding Grants.  The Amended Prop 1B Agreement contains the terms, conditions and the applicable procedures and guidelines for the implementation of the Proposition 1B Program and payment of the Grants.  Subject to the terms and conditions set forth in the Amended Prop. 1B Grant Agreement, this MOU provides further details regarding the administration of the Mixed Funding Grants by SCAQMD.  In the event of a conflict between this MOU and the Amended Prop 1B Grant Agreement, the Amended Prop 1B Grant Agreement shall govern.
3. PROPOSITION 1B PROGRAM.

a. Prop. 1B Funding.  Pursuant to and subject to the terms and conditions of the Amended Prop 1B Grant Agreement, ARB is expected to disburse the first $49,000,000 (“Initial Funding”) of the original $98,000,000 committed under the original Prop 1B Grant Agreement for the purpose of funding Grants made to replace Drayage Trucks used at the Ports.  From this Initial Funding of $49,000,000, POLB is expected to receive up to $3,550,000 for the 71 Grant Trucks, and  SCAQMD shall receive the remaining approximately $45,450,000 of Prop. 1B Grant Funds, subject to the terms of the Amended Prop 1B Agreement.  If ARB is able to access further state bond funding, ARB is expected to disburse to SCAQMD (in one or multiple disbursements) the remaining $49,000,000, which may include reimbursement of SCAQMD’s costs in administering the Prop. 1B Program, in an amount not to exceed five percent (5%) of the Grant funds awarded to SCAQMD from the Proposition 1b Grant Program.

b. Port Funding.  To supplement Prop. 1B funds for the purpose of funding Alternative Fueled Trucks under the Mixed Funding Grants, POLA shall contribute $12,500,000 and POLB shall contribute $5,000,000.  The Ports’ Funding Obligations commitment under this MOU shall apply only to Grants awarded by SCAQMD through December 31, 2009, after which the Ports shall reassess future commitment of Port funds.  
c. SCAQMD Funding.  SCAQMD shall contribute $7,500,000 to supplement Prop. 1B funds for the purpose of funding Alternative Fueled Trucks under the Mixed Funding Grant.  
d. Types of Grants.  The program shall offer two types of Grants utilizing Prop. 1B funds: (i) Grants funded solely by ARB from Proposition 1B funds and no other sources (“Prop 1B-only Grant”); and (ii) Grants funded from sources that include Proposition 1B funds together with funding from either of the Ports and/or the SCAQMD (from SCAQMD’s own funds and not those disbursed by ARB from Proposition 1B sources) (“Mixed Funding Grant”).  Grant awards shall be disbursed by SCAQMD to the Grantees, in the form of a one-time lump-sum Grant payment to the Grantee or truck dealer towards the acquisition cost of a qualifying Drayage Truck.  SCAQMD shall not enter into any leases or make monthly/periodic payments or subsidies under this program.
1.
Prop 1B-Only Grants.  This Grant shall be in the amount of up to $50,000 per truck from Prop. 1B funds towards the purchase of a qualifying new diesel or Alternative Fuel Truck.  Other than the limited administrative support provided by the Ports under Section 4 and Exhibit C of this MOU, the Ports shall have no other responsibility for the administrative costs or tasks associated with Prop.1B-only Grants administered by the SCAQMD.  The Ports shall enact, as necessary, tariff amendments to provide that no Clean Truck Fee shall be assessed upon cargo carried by Drayage Trucks that are funded with a Prop 1B-only Grant. 
2.
Mixed Funding Grants.  This Grant shall be in the amount of up to $100,000, containing up to $50,000 from Prop. 1B funds and up to $50,000 from the Ports and/or SCAQMD.  Mixed Funding Grants shall meet the requirements described in Exhibit A, attached hereto and incorporated herein by reference. The SCAQMD costs reimbursement in the form of the Administrative Support and funding described in Section 4 and Exhibit C herein, relating to Mixed Funding Grants, shall be paid by the Ports.  
4. PROGRAM ADMINISTRATION.

a. SCAQMD as Administrator.  Subject to the Amended Prop. 1B Grant Agreement, SCAQMD shall be the program administrator for the Prop 1B-only Grants and the Mixed Funding Grants, on the terms and conditions set forth under (i) the Amended Prop. 1B Grant Agreement, (ii) this MOU, and (iii) the State Guidelines (collectively, “MOU Guidelines”).  SCAQMD shall perform its responsibilities in this MOU according to the SCAQMD Milestones set forth on Exhibit B, attached hereto and incorporated herein by reference.

b. Ports’ Administrative Support.  The Ports hereby agree to provide to SCAQMD the administrative support described on Exhibit C, attached hereto and incorporated herein by reference, as well as the specific tasks set forth in Section 4.  In addition, pursuant to the Amended Prop 1B Grant Agreement, the Ports agreed to administer and comply with the requirements of the Local Agency with respect to the 71 Grant Trucks.  Other than obligations under this MOU and the Amended Prop. 1B Grant Agreement, the Ports shall have no additional responsibility to provide administrative support or reimbursement for administrative costs to SCAQMD for this program.
c. Grant Applications.  SCAQMD shall be responsible for receipt and processing of Grant Applications, and for deciding whether a Grant Applicant is eligible for a Grant and the match funding amount and match funding source for such Grant, in accordance with the MOU Guidelines.  For Mixed Funding Grants, the SCAQMD shall utilize a Grant Application form in the form approved by agreement of the Parties funding the particular Mixed Funding Grant.  SCAQMD shall give the Ports the Grant Application forms, and the Ports shall post them on their respective websites and also make them available at the Ports’ Clean Truck Center.  The Ports agree to provide administrative support for Grant Applicants filling out Grant Applications and SCAQMD’s review of same, as specified in Exhibit C, Ports’ Administrative Support.
d. Grant Documentation.  If SCAQMD approves a Grant Applicant for a Grant in accordance with the MOU Guidelines, then SCAQMD shall proceed to have the applicable Grant Agreement and related documentation signed by the qualified Grant Applicant, on a form approved by the Parties funding such Grant.

e. Customer Service.  The Ports shall have responsibility for customer service for the 71 Grant Trucks, and SCAQMD shall have responsibility for customer service for other Grants made under this MOU.  The Ports shall assist SCAQMD with outreach to licensed motor carriers and potential Grant Applicants to provide information about the availability of the Grant Programs under this MOU, as described on Exhibit C, Port’s Administrative Support, attached hereto and incorporated herein by reference.  Except for the 71 Grant Trucks and as specifically described on Exhibit C for the SCAQMD-administered Grants, the Ports shall have no responsibilities for responding to customer service inquiries, servicing grants or problem resolution for Grantees or Grant applicants, which shall be the sole responsibility of SCAQMD.  Any inquiries regarding the Grant Programs that are beyond the Ports’ responsibility under this MOU shall be referred to the SCAQMD.
f. Program Compliance.  The Ports shall be responsible for maintaining the records required to evidence compliance with Proposition 1B Program requirements for the 71 Grant Trucks.  For all other funding administered by SCAQMD under this MOU, SCAQMD shall be responsible for maintaining the records required to evidence compliance with the requirements of each funding source as set forth in Exhibit A.  To assist SCAQMD’s administration of the CTP trip requirements under Exhibit A, the Ports shall provide access to SCAQMD to the data and information regarding the CTP Trips of Grant-funded trucks, as described on Exhibit C, Ports’ Administrative Support.  Each Party agrees to provide information and documentation to each other in order to assist SCAQMD in complying with the ongoing Proposition 1B equipment project evaluations and equipment project audit requirements of ARB.  In the event of a Grant recipient’s failure to comply with any program requirement, including without limitation the 300 CTP Trip Requirement, the Ports and the SCAQMD shall meet, discuss and cooperate to resolve the compliance issue.  
g. Reporting.  On a monthly basis until Port funds are fully disbursed to Applicants or refunded to the Ports, SCAQMD shall provide a written report, data, or access to data containing (i) the accounting of any funds received under this MOU, (ii) the accounting of any funds disbursed under this MOU, and (iii) a breakdown of each of the Grant Applications showing the specific number approved, funded and declined.  On a quarterly basis, SCAQMD shall provide a breakdown of CTP Trips by Grantee, in a form reasonably satisfactory to the Parties.  The Ports may request access to review the records of SCAQMD on reasonable request during business hours.
h. Record Retention.  Each Party agrees to maintain data, information, records and documents required to be maintained by applicable law for such time frames as may be required pursuant to Proposition 1B and other applicable law.  All records shall be maintained in accordance with the Amended Prop 1B Agreement requirements.
i. Program Costs.  The Ports are responsible for the program costs for the 71 Grant Trucks.  The Ports have agreed to provide in-kind services and/or financial support for their consultant or other mutually-agreed upon consultant to provide limited administrative support to SCAQMD for grants administered by SCAQMD, as described and limited on Exhibit C, Ports’ Administrative Support.  Except for their own obligations for the 71 Grant Trucks and the specific limited commitment set forth on Exhibit C for the SCAQMD-administered Grants hereunder, the Ports shall have no responsibility for payment or reimbursement of the costs of administration of the Program.  SCAQMD shall send invoices to the Ports on a monthly basis, which detail the authorized services rendered and amounts charged for such authorized administrative support within the limits of Exhibit C.  In the event that SCAQMD is paid or reimbursed by other parties (including without limitation, ARB or other state or federal agencies) for any administrative costs that the Ports have paid or are committed to pay under this MOU, then SCAQMD shall not charge and/or shall refund to the Ports such payments to the extent covered by the amounts received by SCAQMD from the other parties. 

j. Truck Sales.  In April 2009, the Port of Long Beach conducted an open solicitation to major manufacturers capable of providing natural gas powered class 8 trucks that meet or exceed 2007 USEPA emissions standards and invited them to submit updated, bulk pricing for use within the Program. The solicitation was open for three weeks and was available publicly on the Port of Long Beach’s website.  Based on the responses received, the Ports have arranged for special pre-negotiated volume pricing, to be made available to applicants on the condition that the truck sales occur within the cities of Long Beach or Los Angeles.  Drayage Trucks purchased with Mixed Funding Grants shall be purchased from sales offices located in the Cities of Long Beach or Los Angeles to ensure that the City of Long Beach, California or City of Los Angeles, California shall receive the benefit of any applicable sales taxes.  This provision shall not apply to Grant awards that do not include any funding from the Ports.

5. PARTIES’ GRANT FUNDING OBLIGATIONS.

POLA and POLB shall each make payments of its respective Funding Obligations to SCAQMD by check, wire transfer or other means agreed upon by the Parties, on or before September 11, 2009.  The amount of POLA’s Funding Obligations is $12.5 million.  The amount of POLB’s Funding Obligations is $5 million.  The amount of SCAQMD’s Funding Obligations is $7.5 million.  The Parties agree that (i) POLA shall be solely responsible for the funding of the POLA Funding Obligations, and (ii) POLB shall be solely responsible for the funding of all the POLB Funding Obligations, and (iii) ARB shall be solely responsible for the funding of all the Proposition 1B Funding Obligations subject to the terms and conditions of the Amended Prop 1B Agreement, and (iv) SCAQMD shall be solely responsible for the funding of all the SCAQMD Funding Obligations.

If the Parties have any disagreement with respect to their respective obligations under this MOU, then each Party shall designate a duly-authorized representative to work in good faith with the other Party(ies)’ designated representative in an attempt to resolve such disagreement.

6. FUNDING OF GRANTS.

Prop 1B Grants.  Funding of Prop 1B-only Grants, in the amount of up to $50,000 per Grant, will be solely from Prop. 1B Grant Funds, and shall be funded pursuant to the terms of the Amended Prop. 1B Grant Agreement.
Mixed Funding Grants.  The Mixed Funding Grants for the initial Term shall be funded by:  (i) up to $50,000 per Grant in Prop 1B funds, (ii) up to $15,000 per Grant from SCAQMD, and (iii) up to $35,000 per Grant from the applicable Port.  The SCAQMD may elect not to allocate Port funds and instead provide SCAQMD funds of up to $50,000 for the purpose of maintaining the priority order of the Applicant List approved by ARB. 

Award of Mixed Funding Grants.  As SCAQMD awards funds pursuant to the priority order of the ARB-approved Applicant List, applicants qualifying for Mixed Funding Grants and who meet the conditions to receive Port funds shall be assigned for funding by POLA or POLB as follows (pursuant to a process to be agreed upon by the Ports):
(i) First, if the applicant for such Grant is an independent owner operator then such Grant shall be funded by POLB.  If POLB funds are no longer available, then SCAQMD may choose to provide up to $50,000 of its own funds for such Grant.  If POLB and SCAQMD funds are no longer available, then the applicant shall be handled as a Prop 1B-only Grant. 
(ii) Second, if the applicant for such Grant is a licensed motor carrier that has current trucking business in the POLB, but not POLA, then such Grant shall be funded by POLB.  If POLB funds are no longer available, then SCAQMD may choose to provide up to $50,000 of its own funds for such Grant.  If POLB and SCAQMD funds are no longer available, then the applicant shall be handled as a Prop 1B-only Grant.
(iii) Third, if the applicant for such Grant is a licensed motor carrier that has current trucking business in the POLA, but not POLB, then such Grant shall be funded by POLA. If POLA funds are no longer available, then SCAQMD may choose to provide up to $50,000 of its own funds for such Grant.  If POLA and SCAQMD funds are no longer available, then the applicant shall be handled as a Prop 1B-only Grant.  
(iv) Fourth, if the applicant for such Grant is a licensed motor carrier that has current trucking business in both Ports, then such Grant shall be funded by either POLA or POLB, such that each Port’s funding commitments are as equal in dollar amount as possible.
7. REFUNDS OF CONTRIBUTED GRANT FUNDS

Any uncommitted Port funds that remain shall be refunded by SCAQMD to the respective contributing Port within 30 days after (i) payment of all approved Grants in accordance with the terms of the MOU Guidelines, or (ii) termination of this MOU.  However, SCAQMD shall set aside and retain Grant amounts to be paid for transactions and commitments made prior to the termination date and shall not refund such amounts.  
8. TERM AND TERMINATION.  

a. Term.  This MOU shall become effective on the date that all Parties have signed it and all appropriate authorization has been completed by all Parties, including the full execution of the Amended Prop. 1B Grant Agreement. This MOU shall terminate when all required actions hereunder have been performed, but no later than December 31, 2014 (“Term”).  This MOU may be terminated prior to the Term or extended beyond the Term by mutual written agreement of the Parties.  The Ports’ Funding Obligations shall apply only to Grants awarded by SCAQMD through December 31, 2009.

b. Termination.  Any Party may terminate this MOU by giving not less than thirty (30) days prior written notice to the other if any of the following occur:  (i) a Party terminates its Grant program; or (ii) there is a change in the law or any other event that would prohibit or restrict a Party’s performance of its obligations under this MOU in any material way; or (iii) in the event of a default of this MOU by any Party.  `In the event of a default, the non-defaulting Party or Parties shall give the defaulting Party or Parties written notice of the nature of the default and shall give the defaulting Party or Parties a 14-day period in which to cure the default specified in the notice.  The Parties further agree that the expiration or termination of this MOU shall not affect the rights and obligations of the Parties with respect to transactions and commitments which take place during the Term and prior to termination.
9. MISCELLANEOUS PROVISIONS.

The following miscellaneous provisions are part of this MOU:

a. Amendments.  No amendment, modification, consent or waiver to any provision of this MOU shall be effective unless the same shall be in writing signed by a duly authorized representative of the other Party.
b. Indemnification.  Each Party agrees to indemnify, defend, and hold harmless the other Parties with respect to any loss, cost, expense or liability incurred by such other Parties with respect to the indemnifying Party’s own obligations, including without limitation Funding Obligations, under this MOU; provided, however, that no party shall be obligated to indemnify another Party for any loss, cost, expense, or liability that is caused by the gross negligence or willful misconduct of such other Party.
c. Counterparts.  This MOU may be signed in counterpart with the same effect as if the signatures thereto and hereto were on the same instrument.

d. Entire Agreement.  This MOU and all exhibits and other documents attached to or referenced herein or therein, shall constitute the entire agreement between the Parties relating to the subject matter hereof and thereof, and there are no representations, warranties or commitments except as set forth herein or therein.  This MOU supersede all prior understandings, negotiations and discussions, whether written or oral, between the Parties relating to the transactions contemplated hereby.  However, the Amended Prop 1B Grant Agreement to be signed by the Ports, ARB and SCAQMD shall control in the event of a conflict between this MOU and the Amended Prop 1B Grant Agreement.
e. Expenses and Costs.  Unless specifically provided for elsewhere in this MOU, each Party will bear all costs and expenses incurred by it in connection with this MOU and transactions contemplated herein, including travel, entertainment, marketing promotions, legal fees, consulting fees, accounting fees and taxes which are or may be imposed upon that Party based upon its activities hereunder.

f. No Third Party Beneficiaries.  Except as otherwise provided herein, nothing under this MOU is intended or shall be construed to create any rights in, or confer any benefits upon, any person or entity other than the Parties hereto.

g. Notices.  All notices, requests, and other communications pursuant to this MOU shall be in writing, either by letter (delivered by hand) or commercial messenger service or sent by certified mail, return receipt requested, or by telecopy (fax), as follows:

If to SCAQMD: 
Dr. Chung Liu
SCAQMD, Technology Advancement Office
21865 Copley Drive

Diamond Bar, CA  91765

Tel:  (909)396-2105

Fax:  (909) 396-3525


With a copy to:

Fred Minassian, SCAQMD
Matt Miyasato, SCAQMD
If to POLA:

Port of Los Angeles

425 South Palos Verdes Street

San Pedro, CA  90731

Attention:  Clean Trucks Program Office
Tel:  (310) 732-7741
Fax:  (310) 831-6936 
With a copy to:

Los Angeles City Attorney

425 South Palos Verdes Street

San Pedro, CA  90731

Attention:   General Counsel, Harbor Division
Tel:  (310) 732-3750

Fax (310) 831-9778

If to POLB: 
Long Beach Harbor Department
925 Harbor Plaza
Long Beach, CA  90802
Attention:  Executive Director

Tel:  (562) 590-4100
Fax:  (562) 901-1733


With a copy to:

Principal Deputy City Attorney, Harbor

333 West Ocean Boulevard, 8th Floor
Long Beach, CA  90802
Tel:  (562) 570-2200
Fax:  (562) 570-2232


All notices, demands and other communications hereunder, shall be deemed given and received:  (i)  if sent by registered or certified mail, on the third Business Day after deposit in the United States Mail, properly addressed, postage prepaid, return receipt requested; (ii)  if sent by any other means of physical delivery (e.g., hand delivery or courier service), one Business Day after delivery to the appropriate address; and (iii)  if sent by facsimile, one Business Day after being transmitted to the appropriate facsimile number and the sender's facsimile machine produces a transmission or verification report confirming that such transmission has been sent.

h. Severability.  The provisions of this MOU are severable, and if any clause or provision of this MOU shall be held invalid or unenforceable in whole or in part in any jurisdiction, then such invalidity or unenforceability shall affect only such clause provisions and shall not affect any other covenant, agreement, or condition.

i. Force Majeure.  Neither Party shall be liable for any failure to perform its obligations in connection with any action described in this MOU if such failure results from any act of God, riot, war, civil unrest, flood, earthquake, or other cause beyond such Party's reasonable control (including any mechanical, electronic, or communications failure, but excluding failure caused by a Party's financial condition or negligence), for only so long as any such event shall be continuing.
IN WITNESS WHEREOF, the parties hereto have caused this Memorandum of Understanding to be executed and delivered as of the date first above written.

	SOUTH COAST AIR QUALITY MANAGEMENT DISTRICT


By  _______________________________

Name:  Barry Wallerstein, D. Env.
Title:  Executive Officer
Date:  _______________________, 2009

Attest  ____________________________

Name:  
Title:    

	

	APPROVED AS TO FORM:

Date:  _____________________, 2009

By  _______________________________

Name:  Kurt R. Wiese
Title:  General Counsel
	


	CITY OF LOS ANGELES,
CALIFORNIA,

a municipal corporation
acting by and through its Board of Harbor Commissioners

By _______________________________

Name:   Geraldine Knatz

Title:  Executive Director,

Harbor Department

Date:  ______________________, 2009

Attest  ____________________________

Name:  Rose Dworshak

Title:  Board Secretary


	CITY OF LONG BEACH, 
CALIFORNIA,
a municipal corporation

acting by and through its Board of Harbor Commissioners

By _______________________________

Name:  Richard D. Steinke

Title: Executive Director, 

Harbor Department

Date:  ______________________, 2009

Attest  ____________________________

Name:  Diane Jacobus
Title:  Acting Executive Officer



	APPROVED AS TO FORM:

Date:  ______________________, 2009

CARMEN A. TRUTANICH

Los Angeles City Attorney

By ____________________________


Joy M. Crose


Assistant General Counsel


	APPROVED AS TO FORM:

Date:  ______________________, 2009

ROBERT E. SHANNON

Long Beach City Attorney

By ____________________________


Dominic Holzhaus,


Principal Deputy

	Account #
W.O. #
Ctr/Div #
Job Fac. #
Proj/Prog #
Budget FY:
Amount:
TOTAL
For Acct/Budget Div. Use Only:         
Verified by:

  ___________________

Verified Funds Available: ___________________
Date Approved:

  ___________________

	


EXHIBIT A

MIXED FUNDING GRANT REQUIREMENTS

Conditions Applicable to both Ports:
· No Clean Truck Fee shall apply to cargo carried by Alternative Fuel Trucks that are funded with Mixed Funding Grants.

· Port funding under this MOU shall only be provided for Alternative Fuel Trucks.

· No Port funding under this MOU shall be provided for Diesel Trucks.

· Port-funded trucks shall conduct a minimum of 300 CTP Trips combined at terminals within POLA and/or POLB each year for five (5) years.
· Port funding for Alternative Fuel Trucks shall be at up to $50,000 per truck, to match the ARB Prop 1B per truck funding. 

· Purchases of Alternative Fuel Trucks with Mixed Funding Grants where the Ports provide partial funding shall take place within the Cities of Los Angeles or Long Beach to enable the Cities to receive applicable sales tax.  This provision does not apply to trucks that are not funded by the Ports.
· SCAQMD shall allocate $35,000 of Port funds for each Grant, with the assignment of Port funds in accordance with Section 6(c).  SCAQMD may choose to allocate SCAQMD funds in lieu of Port funds for a Mixed Funding Grant in order to preserve the priority order of the ARB-approved Applicant List.
Conditions Applicable Solely to the Port of Los Angeles (POLA):
· POLA funds shall be made only to Licensed Motor Carriers (LMCs)

· No POLA funds shall be made to Independent Owner Operators (IOOs).

· POLA shall commit to program funding in the amount of $12.5 million

Conditions Applicable Solely to the Port of Long Beach (POLB):
· POLB funds shall be made to either IOOs or LMCs 

· POLB shall commit to program funding in the amount of $5 million 

Conditions Applicable Solely to the SCAQMD
· SCAQMD shall commit to program funding in the amount of $7.5 million for Alternative Fuel trucks only.
·  No Clean Truck Fee shall apply to cargo carried by Alternative Fuel Trucks that are funded with Mixed Funding Grants using only Prop. 1B funds and SCAQMD funds.
EXHIBIT B

SCAQMD’S PERFORMANCE MILESTONES

· Solicitation:  July 10 - July 24, 2009

· Webinar, Workshop or other outreach activities

· SCAQMD Evaluation and Ranking of Applications:  July 25 - August 14, 2009

· ARB Approves Ranking:  August 31, 2009

· SCAQMD to post Approved Ranked Applicant List after approval by ARB. This list is subject to approval by the SCAQMD Board.

· SCAQMD Board Approval of Grant Awards:  September 11, 2009

· Deadline for Purchase Orders for Grant Trucks to be placed:  October 12, 2009 (30 days after SCAQMD Board Approval)

· Deadline for SCAQMD Grant Contract Execution with Grant awardees:  October 30, 2009

· SCAQMD completion of Grant payment issuance:  March 31, 2010

· SCAQMD reporting of financial matters per Section 4(g):  Monthly, on the last day of the month, following the month being reported until completion of reports of all funds received by, disbursed by, or paid to SCAQMD.

EXHIBIT C

PORTS’ ADMINISTRATIVE SUPPORT

The Ports have agreed to pay to SCAQMD a maximum of $250,000, which shall be split equally between the two Ports, to be applied by SCAQMD under its existing contract with Tiax or to contract with another mutually agreed-upon consultant to provide the following administrative support to SCAQMD described in this Exhibit C. 

Except for the 71 Grant Trucks, and the specific tasks and the $250,000 financial commitment set forth in Section 4 and this Exhibit C, the Ports shall have no additional financial or in-kind services responsibility for program administration, with the entire remainder of program administration to be performed by SCAQMD with no further contribution by the Ports.  

LIMITED SCOPE OF PORTS’ ASSISTANCE

1. Truck Manufacturers’ Lead Times.  The Ports shall contact Truck Manufacturers and request that they provide information about Drayage Truck production lead times to SCAQMD.  The Ports make no warranty or representation regarding the accuracy of any information provided by the Truck Manufacturers and are merely facilitating the communication between the Truck Manufacturers and SCAQMD.  

2. Clean Truck Center.  The Ports shall keep the Clean Truck Center (“CTC”) open until at least August 14, 2009 to perform the scope of work described herein.  The scope of the CTC’s work to support the Grant program will be limited to: 

· Distributing information about the Grant Program developed by SCAQMD.
· Providing Grant Applications received from SCAQMD to prospective applicants.
· Assisting applicants with filling out Grant Applications.
· Referring all other customer service questions and problems to the SCAQMD for resolution.  

· The Clean Truck Center will not have responsibility to answer questions or solve Grant Applicant problems with processing, approval or denial of Grant Applications, Grant Payments, or other customer service issues after the Grant Applicant has turned in his or her Grant Application to the SCAQMD.

· The Clean Truck Center will not have responsibility to assist truckers with financing, leasing or tax arrangements, but will distribute any information requested by the SCAQMD regarding available financial and tax services.

· The Clean Truck Center will not have responsibility to assist truckers with their truck orders or deliveries, but will distribute any information provided by the SCAQMD regarding available Drayage Truck dealers and manufacturers.

3. Outreach.  The Ports agree to post Grant Program information and Grant Applications provided by the SCAQMD on their respective websites.  Upon request by SCAQMD, the Ports shall facilitate communications to the trucking community by sending information provided by the SCAQMD, via email or other communications within the Ports’ existing communications channels to their Concessionaires.  

4. Applications Review.  The Ports agree to assist with the screening and review of all submitted Grant Applications for their completeness and eligibility.

5. CTP Trips.  To assist SCAQMD’s administration of the CTP Trip requirements, the Ports shall provide access to SCAQMD to the data and information regarding CTP Trips of Grantees receiving Prop 1B Grants and Mixed Funding Grants.
-6-

